esource foreign investments can present

lucrative opportunities. However, when
targeting a State in which to invest, there are
certain steps that prospective foreign investors
should take at the pre-investment stage.

We assume that opportunities exist and
that the area of interest is prospective. We
also assume that the Host State wants our in-
vestment and that benefits should exist both
for the investor and the State. Therefore, we
should maintain an open mind to the fact that
the State will negotiate for the best terms pos-
sible on behalf of its people.

We are aware of the various fiscal mecha-
nisms available to the State to extract returns
in exchange for a share of its sovereign right
to the resources within its boundaries. Sub-
sequently, we know the limits of our negotiat-
ing parameters.

We may, however, be unaware of the sov-
ereign and political risks and the mitigating
mechanisms available to us.

On identification and evaluation of an in-
vestment opportunity, we must switch our at-
tention to the State as a trading partner.

The key to foreign investment success is
research and preparation. An investment in
resources can translate into many years be-
fore any return on capital investment is real-
ised.

The first question | ask is “Do | want to deal
with this State?” If the prospective investment
is compelling enough, “Can | trust the State in
a long-term relationship?”

What do | know, and what can | find out?

(1) There are many sources of information
such as the UN, the World Bank, US State
Department and RSG Global that can provide
valuable information about a State’s historic
relationship with foreign investors and often
highlight expropriations of foreign interests
that have occurred in the target State. One
can review judicial and arbitral precedent
involving the State in question. Then, one
should contact other foreigners with invest-
ments in the target State to gain a practical
insight into their experiences.

(2) Evaluate the Host State’s laws and reg-
ulations governing foreign investment, ensur-
ing that protections are in place to guarantee
the rights expected of the foreign direct inves-
tor; such as repatriation of profits, ownership
and control of the investment and assurances
against future adverse changes in the law.

(3) A critical step is to determine if the Host
State has signed an investment treaty with
the investor's Home State — i.e. a Bilateral In-
vestment Treaty (BIT) or a Multilateral Invest-
ment Treaty (MIT). Every investment treaty
contains an undertaking not to seize assets
owned by investors of another State unless
the taking is effectuated for a public purpose,
in a non-discriminatory manner and accom-
panied by adequate compensation. The
treaty will also authorise investors to invoke
arbitration in a neutral forum to resolve dis-
putes against a signatory State for breaches
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Pre-investment checks vital

of the treaty.

(A) Research if the Host State is a con-
tracting party to the “United Nations Conven-
tion on the Recognition and Enforcement of
Foreign Arbitral Awards” (New York Conven-
tion 1958 (NYC)).

(B) Research if the Host State is a contract-
ing party to the “Convention on the Settlement
of Investment Disputes between States and
Nationals of Other States” (The Washington
Convention 1966).

(C) Research if the Host State and the
Home State have a Bilateral Investment Trea-
ty (BIT) in force. If such a treaty exists, check
that there is a provision for International Arbi-
tration in the Dispute Resolution Clause.

If the answer to (a) or (b) are positive, we
are protected by International Law. If nega-
tive, it is imperative that (c) exists. If it does
not exist, it may be wise to register a Special
Purpose Vehicle (SPV) in a State that does
have an existing BIT with the Host State.

(D) If the answers to the entire above are
negative; we must beware of the very high
risks involved.

Of crucial importance is that verification
of the authority of the officials who sign the
contract is established. An agreement may
be invalid on the ground that a State did not
properly consent to the jurisdiction of the arbi-
tral tribunal. Arguments have been advanced
successfully by Egypt, Pakistan and Lebanon
in disputes with foreign investors.

(4) Choose the law applicable to the invest-
ment. The dispute resolution clause, under
the Doctrine of Separability (DoS) can be
governed by a different law (Lex Arbitri) to
that of the contract (Substantive Law). The
Lex Arbitri is normally a law neutral to the par-
ties. This means that the parties can choose
the law under which the dispute can be gov-
erned. Unless agreed otherwise, it will be the
law of the seat (place) of the arbitration by de-
fault. By default — i.e. if not otherwise agreed
by the parties, the law of the contract will be
that of the Host State. Very rarely will the Host
State agree to another law. However, it can
be negotiated if the investor is in the stronger
position.

(5) Include a stabilisation clause. This is
described in a previous article, but in order
to attract the added protection of international
law from confiscatory taxation, a foreign in-
vestor should ensure that any contract with
a State provides for: A stabilisation clause
which also provides for the stabilisation of the
fiscal regime for the duration of the project, or
at least for such a period as to protect the in-
tegrity of the investor’s financial model for the
project; and an express reservation of rights
in the event the parties need to renegotiate
any provision of the agreement.

(6) Meet regulatory obligations, because
when a foreign investor violates local envi-
ronmental, labour, health and safety or other
regulatory rules, it may lead to a breach of the
contract and prompt the Host Government to

legitimately curtail the operations or seize lo-
cal assets.

(7) Keep a duplication of all documenta-
tion in the investor's Home State. Should a
dispute arise, the Host State may be within
its rights to seize all documents that may be
used in evidence. Records should include
all agreements, licenses, reserve estimates,
bank records, balance sheets, land titles etc.
An investor will not be able to recover any-
thing if it does not have evidence to prove the
State’s liability.

(8) Secure political risk insurance to pro-
tect the investments before making substan-
tial outlays. Ensure that such a policy covers
expropriation, including loss of investment
value through regulatory measures. Ifit is im-
possible to find an insurer, it will be a good
indicator of the risk, and perhaps, a reason to
reconsider the wisdom of the deal.

(9) Beware of paying commissions during
negotiations. The United States, through the
US Foreign Corrupt Practices Act (FCPA)
Amendments of 1977 has long prohibited
payments to foreign officials.

The consequences of corruption are po-
tentially damaging to all parties. Business
confidence in the region is diminished. Cor-
porations are wary of the hidden costs of
corruption, which at the outset are unquan-
tifiable.

In 1997, a number of countries, includ-
ing Australia, followed the lead of the US by
adopting an international anti-bribery con-
vention promulgated by the Organisation for
Economic Co-operation and Development
(OECD). The convention requires legislation
making it a criminal offence for “any person
intentionally to offer or give any monetary or
other advantage to a foreign public official in
order to obtain or retain business or otherwise
gain an improper advantage in the conduct of
international business”.

Like the FCPA, the OECD prohibits the use
of off-the-books accounts and other account-
ing practices that could conceal or facilitate
bribery of public officials.

In addition to criminal prosecution in the in-
vestor’s Home State, such actions can render
the resulting contract or award arising under
the contract, unenforceable, and can be used
as the basis to seize assets and investor rights
and profits obtained under the contract.

At the risk of the investment, a rule is: “If
you have to pay, don’t play.

In following articles we shall study individ-
ual cases and target States. If readers have
a particular region or State of interest, please
contact the editor.

Colin Roberts is group general manager of
RSG Global and senior fellow of International
Dispute Settlement at the Centre for Energy,
Petroleum, and Mineral Law and Policy, Uni-
versity of Dundee.



