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drastic outcome.

LEX ARBITRI

Continuing his series of articles

on direct investment by mining
companies in foreign lands, inter-
national law expert Colin Roberts
here discusses a company’s worst
fear — the loss of its mineral assets — and
offers some advice on how to avoid such a

Reducing the risk of expropriation

in a foreign country

significant risk to Foreign Direct Invest-

ent in the Mineral Sector is expropri-

ation —i.e. “A governmental taking or modi-

fication of an individual’'s property rights”

— probably because a sizable proportion

of today’s mineral discoveries are located

outside the major mineral investors’ home
countries.

In addition to outright expropriation, that
can have negative repercussions to the
state’s reputation as a favourable invest-
ment target, states have tended to take a
more subtle approach when seizing as-
sets. This has been termed creeping ex-
propriation. It can be effected by indirect
seizure through domestic entities under
state control or influence, or regulatory
burdens or tax penalties that undermine
the value of the investment.

While it is impossible to eliminate ex-
propriation risk totally, there are steps
the investor can take to mitigate the risk
and to maximise prospects for recovery
should it occur.

The pre-investment stage is the weak-
est point for the investor. The lure of prom-
ising mineral deposits, the prospects of
large profits and government incentives,
all contribute to undue haste and reckless
disregard to the consequences of poorly
negotiated and drafted agreements. This
is the stage where the investor must be
most wary of expropriation risks. It must
be understood that it is at this stage, be-
fore the commitment of investment funds,
that the investor has the greatest bargain-
ing power.

Undertake research on the target state.
Speak to colleagues and other foreign in-
vestors. Check to see if there is any his-
torical information regarding the treatment
of foreign investors. The investor should
investigate the existence of both Multi-lat-
eral Investment Treaties (MITs) and Bilat-
eral Investment Treaties (BITs).

Sources of information are on the web.
The UN, World Trade Organisation and
World Bank websites are essential sourc-
es of information.

The UN website below tells us if the
target state is a signatory of the New
York 1958 — Convention on the Recogni-
tion and Enforcement of Foreign Arbitral
Awards. The importance of this has been
mentioned in previous articles.

http://www.uncitral.org/uncitral/en/unci-
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tral_texts/arbitration/NYConvention_sta-
tus.html.

The World Bank, International Centre
for Settlement of Investment Disputes
(ICSID) website: http://www.worldbank.
org/icsid/ will indicate if there are any in-
vestment cases past or pending against
the target state. Importantly, it will indicate
if the target state has ratified any BITs with
your home state.

The WTO website http://www.jus.uio.
no/Im/wta.1994/membership will indicate
if the target state is a member of the WTO.
Membership offers a host of protective
measures to the foreign direct investor.

Additionally, there are regional treaties
such as the Energy Charter Treaty (ECT)
that protects investors in energy in East-
ern European countries and the CIS.

These treaties normally include un-
dertakings not to seize a foreign direct
investor’s assets in a discriminatory man-
ner, and to adequately compensate the
investor if a non-discriminatory expropria-
tion, necessary for public policy, is imple-
mented. Normally, they also authorise in-
vestors to invoke international arbitration
should the target state breach the treaty.

It is vital that the target state and the
investor's home state have some form of
treaty with one another, whether bilateral
or multilateral, and that the treaties have
been signed, ratified and entered into
force between the two states. If there is
no suitable treaty in-place, then the inves-
tor should consider incorporating an entity
in a country that has signed such a treaty
with the target state.

On alocal level, the investor should also
evaluate the target state’s investment law,
if one exists, to verify that it provides ad-
equate protections and guarantees. At the
very least it should guarantee an investor
the right to repatriate assets and profits,
an acceptable degree of ownership and
control of the investment and assure
against future adverse changes in law.

Following articles will investigate
methods to build protection into con-
tracts to further ensure the integrity
of FDI.



